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Summary of the RES-D by main issues biofuels part

This document is a summary of the RES-D as it was approved on December 9 by both COREPER and the EP delegation and endorsed by the European Council on December 12. The following items are summarised:

· Legal basis (Visa)

· Target / objective (Article 3§3)

· Compliance

· Sustainability criteria (Article 15§1-7)

· Verification (Article 16§1-9)

· Calculation of the GHG impact (Article 17§1-7a + Annex VII)

· Grandfathering (Article 15§2 + 17§4a)

· Additional provisions (Article 18 + 19)

· Reporting (various articles)

· Monitoring + dialogue (Article 20)

· Review (Article 20§6)
· Post 2020 (Article 20§5c)

· Implementation / commitology (Article 21)

· Entering into force (Articles 22 + 23)

Legal basis (visa)

Two Articles in the EU Treaty provide for the legal basis of the Directive: Article 175(1) and Article 95. The first article sets the rules for decision-making on environmental laws. Article 95 sets the rules on hamonisation of internal market legislation and applies on Articles 15, 16 and 17 of the Directive. By having chosen this legal basis Member States cannot allow additional standards on sustainability criteria, its verification or the calculation of the GHG impact of biofuels. 

Target / objective (Article 3§3)

Article 3§3 sets out the objective of RES in transport: “Each Member State shall ensure that the share of energy from renewable sources in all forms of transport in 2020 is at least 10% of final consumption of energy in transport in that Member State.” Both politically and psychologically it is very important that the number of 10% has not been changed. However, there are some caveats we need to face:

· the objective is RES in all forms of transport;

· renewable electricity used in road transport (not trains) is considered 2,5 times the electricity input (due to the higher energy yield); might be extended to all electric vehicles
· the Commission may present a methodology how to calculate the contribution of renewable hydrogen in the total fuel mix;
· biofuels from waste, residues and ligno-cellulosic count double in achieving the target (1% in volume means 2% in target) (Article 18 § 4).

Compliance

The directive contains a detailed list of conditions (sustainability criteria) biofuels need to comply with whether produced inside or outside the European Union. If biofuels do not fulfil the sustainability criteria they will not be taken into account for achieving the target (Art. 15 §1 sub§ 2). 

The sustainability criteria relate to compliance at environmental and social level and are laid down in Article 15 § 2 to 5b. These criteria cover:

a) GHG saving level to be achieved (15 § 2), 

b) land use and biodiversity (15 § 3, § 4 + § 4a), 

c) cross compliance rules (15 § 5), 

d) UN conventions on social standards and bio-safety, flora and fauna (15 § 5b).

The verification of compliance with the criteria is defined in Article 16. The calculation of the GHG impact is defined in Article 17 and Annex VII.

Sustainability criteria (Article 15 § 1-7)

1.
The raw material that is going to be used for the production of biofuels (to achieve the target) needs to fulfil sustainability criteria listed in § 2 to 5. An exception is made for waste and certain residues (not coming from agriculture, aquaculture, fisheries and forestry). Biofuels from waste and defined residue only need to fulfil the GHG requirement (straw, corn-stover and bagasse however do as they are agricultural residues).

2.
Provisions on GHG emissions saving (§2): 

a) An initial saving of 35% (step 1) to be increased to 50% from 1 January 2017 (step 2). 

b) Plants in operation on 1 January 2008 do not need to comply with step 1 until 1 April 2013 (5 years and 4 months). 

c) The saving in step 2 is dependent on an impact assessment to be made by the Commission (Article 20 § 6 litera a). 

d) Plants coming in operation after 1 January 2017 need to achieve a saving of minimal 60%.

3.
Land that has a high biodiversity value (§ 3) or with a high carbon stock (§ 4 an 4a) is excluded from growing feedstock for biofuel production (cut-off date 1 January 2008). These are:

a) Primary forest,

b) Land for nature protection,

c) Highly biodiverse natural grassland (to be determined by the Commission) and non-natural grassland,

d) Wetlands,

e) Continuously forested areas (clearly defined),

f) Peat land

4. EU production of raw materials for biofuels need to be in accordance with Cross Compliance rules Council Regulation (EC) No 1782/2003 (§5).

5.
The social criteria are based on 8 Conventions of the ILO. These Conventions need to be ratified and implemented (§5b).

6.
Finally, there is 1 international protocol (on biosafety) and 1 Convention (on Endangered Species of Wild Fauna and Flora) that need to be ratified and implemented too (§5b).

Verification (Article 16 § 1-9)

1.
Member States need to verify whether economic operators comply with the criteria mentioned in Article 15 § 2 to 4. 

2.
Consignments of either raw material or biofuel with differing sustainability characteristics can be mixed.  Economic operators have to use the mass balance system on the data they provide (§ 1). They also need to proof that an adequate standard of independent auditing was applied (§ 3). The system used needs to be accurate, reliable and fraud-resistant, and to comply with the sustainability criteria. The Commission shall make a list of appropriate and relevant information needed but the required information should not result in excessive administrative burden for operators. The information will be published (Art 20a).

3.
Bilateral, multilateral, voluntary national or international schemes may be regarded by the Commission as demonstrating compliance with the sustainability criteria in Article 15 § 2 to 4.

4.
Those economic operators that provide proof in compliance with approved schemes cannot be forced to deliver additional proof (§7).

5.
The Commission can on its own initiative or upon request of a Member State verify if a source of biofuel is complying with Article 15 (§8).

Calculation of the GHG impact (Article 17 § 1-7a + Annex VII)

1.
For establishing and demonstrating the GHG emission saving either actual values or default values can be used. For actual values a methodology needs to be used laid down in Part C of Annex VII. In Part A and B default values are given per production pathway. It is also possible to use default/actual values for only part of the production pathway. The production pathway is split up in 3 steps: cultivation, processing, transport & distribution. Disaggregated values are to be found in Part D of Annex VII (§1)

2.
If the default value for a pathway indicated is lower than the required GHG saving actual values need to be provided (§1).

3.
For raw material originating from the EU default values can only be used if these raw materials stem from a territory classified as Level 2 NUTS (Regulation (EC) No 1059/2003) or when these raw materials are waste or non-agriculture, non-aquaculture, non-fishery residues. In all other case actual values need to be used (§ 2).

4.
§ 4a describes the agreement on ILUC. The Commission needs to present a report before the end of 2012 together, if appropriate, with a proposal on a methodology to establish emissions caused by ILUC. A grandfather is foreseen be it that those installations that can and/or want to escape an ILUC penalty (if there is one) need to have a higher GHG emissions saving.

5.
The values in Annex VI can be constantly amended based on technical and scientific progress (§5).

6.
Changes in several provisions in this Directive need to be changed automatically in the FQD. The provisions are: Article 15 (3) second subparagraph, Article 16 (3) third subparagraph, Article 16 (6), Article 16 (8), Article 17 (4), Article 17 (5) first subparagraph and Article 17 (6) (§ 17a).
Annex VII contains: 

a) Tables A, B, D and E on typical and disaggregated default values for present and future production pathways.

b) Annex VII part C:

· § 1 describes the methodology (tool) to calculate GHG emissions from biofuels

· § 4 lays down how to calculate the GHG emission savings from biofuels compared to the fossil fuel comparator (listed in § 17)

· § 5: Weighting of other GHG than CO2

· § 7: Carbon payback time of 20 years; A methodology to calculate annualised emissions from carbon stock changes caused by land use change including a bonus for the use from restored degraded land (29 gCO2eq/MJ)

· § 7a: The conditions under which such a bonus is attributed, which can be granted for up to 10 years. Definition of degraded land is provided in § 7b.

· § 14: Relates to excess electricity from cogeneration and how this should be included in the calculation method

· § 15: allocation of co-products by energy content (determined by the lower heating value in the case of co-products other than electricity)
 Grandfathering (Article 15 § 2 + 17 § 4a)

There are 2 Articles that allow for a grandfather to plants already in operation before a certain date.

	Ref
	Objectives

	Art. 15 § 2

	The greenhouse gas emission saving from the use of biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 of this Article shall be [] 35%.

In the case of biofuels and other bioliquids produced by installations that were in operation in January 2008, the first subparagraph shall apply from 1 April 2013.

	Art. 17 § 4a, second paragraph 

	The proposal shall include the necessary safeguards to provide certainty for investment, undertaken before this methodology is applied. With respect to installations that produced biofuels before the end of 2013, the application of the measures referred to in the first subparagraph shall not, until the end of 2017, lead to biofuels produced by these installations being deemed not to comply with the sustainability requirements of this Directive if they would otherwise have done so, provided that those biofuels achieve a greenhouse gas saving of at least 45%. This shall apply to the capacities of the installations of biofuels at the end of 2012.


The 2nd grandfather implies that producers can be exempted from the effects (penalty?) of ILUC provided their installations save at least 45% GHG emissions. This exemption applies to installations that have been operational before the end of 2013. This means that new production capacities coming on stream during 2013 are not protected by the grandfather. (Note: has to be checked).
Additional provisions (Article 18 + 19)

1.
The Directive lists a number of additional provisions linked to biofuels. These are laid down in Articles 18 and 19.

2.
Information requirement to the general public on environmental benefits and sources of renewable energy for transport if blending level goes over 10% v/v (18 § 1).

3.
Double counting of biofuels from waste, residues and ligno-cellulosic (Art 18 § 4).

4.
In estimating net greenhouse gas savings from the use of biofuels, the Member State may, for the purpose of the reports to be submitted use the typical values given in [] part A and part B of Annex VII (19§2). 

5.
Article 19 lays down the reporting requirement by the Member States. The first report is due end of December 2011 and every 2 years thereafter. The Member States need to report inter alia on commodity prices and land use changes, the development of biofuels from wastes, residues and lingo-cellulose, impact of biofuels on biodiversity, water and soil. Data submitted in previous reports can be amended/corrected in later reports (19 § 3a).

Reporting

The Directive contains a relatively great number of provisions on reporting requirements. Most of the reports mentioned in the Directive have a link to biofuels. The first report is already due for 2009 and the last one in 2021. The most important report has to be delivered in 2014 when biofuel cost-effectiveness and sustainability criteria have to be assessed. Between now and 2014 there is another important report on ILUC that will certainly result in amending the present Directive. There is some serious overlap in reporting requirements. Below is a list of all reports with a reference to the article, reporting requirements, at what level and by when.
	Ref
	Objectives
	Institution
	When

	Art. 15 § 5a
	Compliance with Article 15 § (2)-(4) on national level on:

- Impact on soil, water and air protection

- Impact on social sustainability

- Impact on availability of foodstuffs in developing countries
	Commission
	In 2012

	Art. 15 § 7
	Sustainability criteria for biomass
	Commission
	Before 31/12/2009

	Art. 16 § 2
	On the operation of the mass balance verification method described and on the potential to allow for other verification methods in relation to some or all types of raw material, biofuel or other bioliquids.
	Commission
	In 2010 and 2012

	Art. 16 § 9 (new)

	The effectiveness of the system in place for the provision of information on sustainability

Whether it is feasible and appropriate to introduce mandatory requirements in relation to air, soil or water protection, taking into account the latest scientific evidence and the Community's international obligations.
	Commission
	At the latest in 2012

	Art. 17 § 2 

	Produce a list of those areas on their territory classified as level 2 in the nomenclature of territorial units for statistics (hereinafter referred to as “NUTS”) or as a more disaggregated NUTS level in accordance with Regulation (EC) No 1059/2003
	Member States
	By 31/03/2010 at the latest

	Art. 17 § 3a

	On the feasibility of drawing up lists of areas in third countries where the typical greenhouse gas emissions from cultivation of agricultural raw materials can be expected to be lower than or equal to the emissions reported under the heading "cultivation" in part D of Annex VII, accompanied if possible by such lists and a description of the method and data used to establish them.
	Commission
	By 31/03/2010 at the latest

	Art. 17 § 4


	On the estimated typical and default values in Parts B and E of Annex VII, paying special attention to emissions from transport and processing, and may, where necessary, decide to correct the values.

Note: 

Non-essential elements of this Directive shall be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 21(3).
	Commission


	Before 31/12/2012 and every 2 years thereafter 

	Art. 17 § 4a
	reviewing the impact of indirect land use change on greenhouse gas emissions and addressing ways to  minimise this impact based on the best available scientific evidence, containing a concrete methodology for emissions from carbon stock changes caused by indirect land use changes, ensuring compliance with this Directive, in particular Article 15(2).

The proposal shall [] include the necessary safeguards to provide certainty for investment, undertaken before this methodology is applied.

Grandfather included.

The European Parliament and the Council shall endeavour to decide in 2012 at the latest on any such proposals submitted by the Commission
	Commission
	By 31/12/2010

	Art. 19 § 1
	(a)
the sectoral (electricity, heating and cooling, and transport) and overall shares of energy from renewable sources in the preceding two calendar years and the measures taken or planned at national level to promote the growth of renewable energy taking into account the indicative trajectory in Part B of Annex I, in accordance with Article 5;

(b)
the introduction and functioning of support schemes and other measures to promote energy from renewable sources, and any developments in the measures used with respect to those set out in the Member State's national action plan;

(c)
how, where applicable, the Member State has structured its support schemes to take into account renewable energy applications that give additional benefits in relation to other, comparable applications, but may also have higher costs, including biofuels made from wastes, residues, non-food cellulosic material, and ligno-cellulosic material;

(e)
progress made in evaluating and improving administrative procedures to remove regulatory and non-regulatory barriers to the development of energy from renewable sources;

(g)
developments in the availability and use of biomass resources for energy purposes;

(h)
commodity price and land use changes within the Member State associated with its increased use of biomass and other forms of energy from renewable sources; 

(i)
the development and share of biofuels made from wastes, residues, non-food cellulosic material, and ligno-cellulosic material; 

(j)
the estimated impact of the production of biofuels and other bioliquids on biodiversity, water resources, water quality and soil quality within their territory; and

(k)
the estimated net greenhouse gas savings due to the use of energy from renewable sources.

(l)
its estimated excess production of renewable energy compared to the indicative trajectory which could be transferred to other Member States, as well as the estimated potential for joint projects, until 2020;

(m)
its estimated demand for renewable energy to be satisfied by means other than domestic production until 2020;

(n) information on how the share of biodegradable waste in waste used for producing energy has been estimated, and what steps have been taken to improve and verify such estimates
	Member States
	Before 31/12/2011 and evey 2 years thereafter. The sixth report to be submitted by 31/12/2021 at the latest

	Art. 20 § 3


	On the basis of the reports submitted by Member States pursuant to Article 19(1) and the monitoring and analysis referred to in paragraph 1 of this Article, the Commission shall report every two years to the European Parliament and the Council. The first report shall be submitted in 2012.
	Commission
	2012 and every 2 years thereafter

	Art. 20 § 4


	In reporting on greenhouse gas savings from the use of biofuels, the Commission shall use the values reported by Member States and shall evaluate whether and how the estimate would change if co-products were accounted for using the substitution approach.
	Commission
	


	(c)
the scope for identifying, in a scientifically objective manner, geographical areas of high biodiversity value that are not covered in Article 15(3);

(f)
indirect land use changes in relation to all production pathways.

(d)
the impact of increased demand for biomass on biomass using sectors; 

(e)
the availability of biofuels made from wastes, residues, non-food cellulosic material and ligno-cellulosic material; 
	Commission
	
	


	(b)
with respect to the target referred to in Article 3(3), a review of:

i. the cost-efficiency of the measures to be implemented to achieve this target ;

ii. the assessment of the possibility to reach this target whilst ensuring the sustainability of biofuels production in the Community and in third countries, and considering economic, environmental and social impacts, including indirect effects and impacts on biodiversity, as well as the commercial availability of second generation biofuels,

iii. the impact of the implementation of the target on the availability of foodstuffs at affordable prices;

iv. the commercial availability of [] electric, hybrid and hydrogen powered vehicles, as well as the [] methodology chosen to calculate the share of renewable energy in the transport sector;

v. the evaluation of specific market conditions, considering in particular markets on which transport fuels represent more than half of the final energy consumption, and markets which are fully dependent on imported biofuels;
	Commission
	In 2014 at the latest
	

	Art. 20 § 7

	In 2018, the Commission shall present a Renewable Energy Roadmap for the post-2020 period.

This report shall, if appropriate, be accompanied by proposals to the European Parliament and to the Council for the period after 2020. For this purpose, the report shall take into account the experience of the implementation of this Directive and technological developments in renewable energies.
	Commission
	2018 and 2021


	(a) technological developments in renewable energies, including the development of the use of biofuels in commercial aviation;

(b) the effectiveness of the national support schemes;
(c) the conclusions of the Commission’s reports in 2014 and 2018.
	Commission
	In 2021
	

	Annex VII part C § 8


	Adopt a guide for the calculation of land carbon stocks drawing on the 2006 IPCC Guidelines for National Greenhouse Gas Inventories – volume 4. Once the Commission has done this, this guide shall serve as the basis for the calculation of land carbon stocks for the purposes of this Directive.
	Commission
	31/12/2009 at the latest


Monitoring + dialogue (Article 20)

1.
The Commission is instructed to monitor the origin of biofuels and the impact of their production, including impacts as a result of displacement, on land use in the Community and the main third countries of supply. Furthermore, monitor the commodity price changes associated with the use of biomass for energy and any associated positive and negative effects on food security. Installations that cause ILUC need to be monitored (§ 1).

2.
Dialogue and exchange of information need to be maintained with 3rd countries, industry and civil society (§ 2).

Review (Art. 20 § 6)
The review of the biofuel part is regulated in Article 20 § 6. The report needs to address the GHG saving requirement for 2017 and the target set in Article 3§3. To assess the latter the report needs to look at:

a) Cost-efficiency of the measures put in place, 

b) The relation between target and sustainability as well as foodstuffs, 

c) Availability of electric, hybrid and hydrogen powered vehicles, 

d) The method to calculate the share of renewable energy in the transport sector, 

e) Market conditions.

Implementation / commitology (Article 21)

A special implementation Committee will be set up to deal with sustainability of biofuels. This Committee will also be responsible for the sustainability criteria that have been copied into the Fuel Quality Directive.

Post 2020 (Article 20 § 5c)

The Commission will present a Renewable Energy Roadmap for the post-2020 period in 2018. Then 3 years later the Commission shall present a report reviewing the application of this Directive.  In this report the issue of technological developments in renewable energies, including the development of the use of biofuels in commercial aviation has to be addressed.

Entering into force (Articles 22 + 23)

1.
In Directive 2003/30/EC, Article 2, Article 3(2), (3) and (5), and Articles 5 and 6 [] shall be deleted with effect from 1 April 2010. Directives 2001/77/EC and 2003/30/EC [] shall be repealed with effect from 1 January 2012 (Article 22).

2.
Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive by [18 months after the date of publication in the Official Journal] at the latest, with the exception of Art. 4(1)(b), (2) and (2a) for which the date of transposition shall be [twenty days after the date of publication in the Official Journal] (Article 23).[image: image1.png]
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